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As a point of departure, the above dictum by Justice Weeramantry, the then Vice-

President of the International Court of Justice, concisely and pertinently articulates 

the foundational outlook of this dissertation, with particular regard to the bi-national 

Lesotho Highlands Water Transfer Scheme, widely known as the Lesotho Highlands 

Water Project and simply referred to as the �LHWP� or �the Project� hereinafter. The 

main focus of this study is more particularly on evaluating the legal environmental 

protection measures2 or the legal environmental protection regime of the LHWP.   

  
The LHWP is an enormous bi-national, multi-dam water transfer project between 

the Republic of South Africa (RSA) and the Kingdom of Lesotho (KoL). The project 
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is one of the biggest inter-basin water transfer (IBWT) schemes in the world, and it 

is most certainly the biggest on the African continent.3 It comprises of a complex 

system of river catchments, also known as reservoirs, which are inter-connected by 

delivery tunnels, all of which are augmented to supply water initially aimed at 

transferring up to 70 m³/s (cubic meters of water per second)4 from the 

Senqu/Orange River basin in the highlands of the mountain Kingdom of Lesotho, 

into the Vaal River basin or rather sub-basin situated in the industrial hub of 

Lesotho�s land-locking neighbour, the RSA in the latter country�s Gauteng province.5

The Project further has a hydroelectric power component which generates electricity 

for the KoL6  during the gravity-assisted water transfer process downstream from 

the high altitude highlands of Lesotho to the lower altitude RSA.7

The LHWP was initially envisaged to be implemented in four phases when it was 

first planned, with only one of such phases being mandatory in terms of the LHWP 

Treaty.8 The subsequent planned Phases II to IV of the Project were subjected to 

further negotiations and ensuing feasibility studies between the two state-parties.9

                                                           

;���� )

�B
����
��,����������
�����E��+���
������
�����"
��C�#/�������6AAF%8����
������������	
���(
����
�B
�����E������
���
(��
�� !��"
��C� #�?� 1����� 6AAD%8� "	���#�������
�	� (
����
8� �������������
� ���.G�
���!G44(((:�����������:����4�����
��4
������4�������������
4����
�����(��
�!��"
��:���:��

D���� &�
�-�����������?A��34�����(��
�����
������
 �����
�������DAH������
�(��
����
� ������
�)
�-�40����
���	
��������
!������������ ���������
 � ��� +
������ ��� ��
� ���������� ��� ��
� )
�-�40����
� ��	
�� ����
�:� )

� ���� �� � ��������8�
B)���
����� �������
�������
������������	
�������
�
��G����
�)�� �G�+
������,������ �����
�����"
��C�����
����
�����
� �#
 �%8�$���"���
����
%��	 ������	�����
��&�����	������#6AA?%8�!:�6:�)

���������!�
��;8������
� ����;:D:6:������
�
0����
���	
���������
�����:��

F���� )

�
�����
��#�%� 
������������B���"
��C��� �
�����
�D#�%�B���!��
������
����"
��C������
������
����$������	
��������	��	�
'�
� �
%��(�������	��������!��
������	���
��
��	������)�

%	��	�����	��	��
%������	���
��
��	������*�+�� ���	��
"	����#������	��,-./�#6D�0����
���=>@%8�'
0�#'�� ��� �
���������
�0�����������������
���%�(
����
8�
����	
���� �
�����
���G� ���!G44(((:���:���4 ���
!4�?D�D�4� (?D�D�A(:���� #7����
 � �D� )
!�
��
�� 6AA?%:� � '
0� ����
����
���������������	
 ��	
��6AAA������
������ ���������
�������

�
�����
��� �������
����������(��
���
�����
�:�)

�
$5!
����*���!����$�	�����
�����+�(���� ��
����� ���������������$�	�����
����� ��
	
��!�
��8��
���	
��
�� �
��	�����	
��
%�"�����
�� ��&��� 	+��
��#�=>@%8�!:�D@;:��

@��� 
�����
�D#�%�+,���&�
���:�
?�� &�
�����������
5�
� �����	
�68AAA��
��
�����	
��
����
���
	
��#����%������
�
���
���!
��!�
��8� 
��
� ���������(
��


�
	�������(
��
������(�� ����
�0����
���	
�:�)

�0����
�)
�-����	
��
(��
�
���2���(
����
������
�7����)���������
���.�������!G44(((:�����
�
�-���.:���:�)

���������!�
��;������
�������
�
���������
�+,�������
����������.������
����
���	�������������
����
�(��
������!!��
 ������
��
�
���������!��!����(��
������
�!
��������
�07&):�

>���� )

�
�����
�@#�%������
�+,���&�
���8�����
�������(���������
���������������������!���
���
�#�����������������������	
�
�����
�
�(���
 �2���
� ��%8��� �����!���
����#���������������������.������(���
 �1����
� ��%���
���� �����8�(���
�
��
��
��������
�����
���	
�!���
����
����"
��������
������
������
����� ��
����������������
�!����
�:�)

���
'�(
����
�
��������(�������.G����!G44(((: (�:��	9��#7����
 �;���
�
��
��6AA=%:�)

��������
�+,���(
����
������
������(�������.�
���!G44(((:�� �:���:��4�	
�	�
(4����
!�:����#7����
 �;���
�
��
��6AA=%:��

=��� )

�
��
5��
��������
�+,���&�
���8��� ����
�����
��F#�%��� �@#�%������
�+,���&�
���8���
� ����
��������
���
������ �
��
����
�������� ����
�����������.������
���� �!��	��������
������������
���!�
�
����������� ��
�����
-�
���!����
 �



�F�

Even from its very planning stages, the envisaged LHWP phases were already 

anticipated to cause vast impacts on the affected natural environment, particularly 

in Lesotho where the project sites are predominantly situated.10 The Project was 

moreover also anticipated to have immense impacts upon the immediately affected 

rural communities of Lesotho because of the inevitable displacement of 

communities and the necessity for mass resettlements of such communities as a 

direct result of the massive Project developments. The LHWP Treaty therefore 

incorporated two separate articles that give due regard to the protection of the 

environment at all stages of the Project development, including in future 

developments11, namely the implementation stage, the operational stage, and 

maintenance stage of the Project.  

However, despite environmental protection having been one of the fundamental and 

explicit terms and conditions under which the implementation, operation and 

maintenance of the Project were to be undertaken from the very commencement of 

the project in terms of Articles 15 and 7(18) of the LHWP Treaty12; it is noteworthy 

that when the LHWP was first proposed and planned, it was at a time when there 

was little consideration for downstream impacts of dams on their affected rivers� 

ecosystems and on the riparian communities as correctly pointed out by 

Mochebelele et al.13 As a result, the initial planning and environmental cost 

forecasting for the LHWP, which included a detailed Environmental Impact 
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Assessment (EIA) for sub-Phase 1A, was undertaken with little regard for 

compensating the affected rivers� downstream flow requirements.14 The LHWP 

therefore substantially lacked a rigorous assessment of the downstream impacts of 

the Project dams on the ecological needs of the affected rivers� ecosystems and of 

the dams� impacts on the affected riparians.15  This was because the concept of 

ensuring sufficient downstream flows, called Instream Flow Requirements (IFRs), 

was itself a relatively new concept in environmental sciences and in the 

development of large-scale dams such as those of the LHWP.   

Nevertheless, and albeit relatively late in the Project timeline, in October 1997 the 

LHDA began an IFR study as part of conducting the EIA for sub-phase 1B.16 The 

overall objective of the IFR study was to determine the IFR of the Project�s affected 

rivers, and ever since the study was conducted, significant progress has been made 

to ensure that the downstream environmental impacts of the Phase 1 dams meet 

sensible ecological downstream requirements and that the natural integrity of the 

affected rivers is preserved.17 The EIA study for sub-Phase 1B also explicitly 

committed that second part of Phase 1 to a long term extensive IFR study18 and 

monitoring program to assess the efficacy of the IFR measures in Phase 1.  

If any lessons can, therefore, be learned particularly from the above-mentioned 
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significant development of IFRs as part of necessary measures to be undertaken for 

ensuring environmental protection within the LHWP, they are: that environmental 

protection in the LHWP is a cutting-edge, dynamic and continuing process which 

requires constant vigilance and foresight on the part of the LHWP decision-makers 

on environmental matters.19 This is further in line with Justice Weeramantry�s 

assertion that �in the field of environmental protection, vigilance and prevention are 

required on account of the often irreversible character of damage to the 

environment�.20 Moreover, the sheer size of the LHWP itself makes it necessary to 

constantly review and modify its legal environmental protection measures in order 

to keep them abreast with environmental science developments and international 

environmental standards,21 since, as it has correctly been asserted by Dennill, 

�monitoring the project is something of an industry in itself�.22  

In addition to the abovementioned, the important role of a �water lawyer� particularly 

in water transfer schemes such as the LHWP is correctly highlight in the following 

terms by Wouters: 
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The primary focus of this dissertation is to explore and evaluate the efficiency of the 

legal environmental protection measures24 or the legal environmental protection 

regime of the LHWP, and to appraise the posture of such measures against the 

current international norms and standards of environmental law, set out in numerous 

international instruments25, as well as in several applicable domestic laws26, and 

against the important concept of sustainable development as legitimate benchmarks 

for a project of the LHWP�s stature.27  Put differently, this dissertation seeks to 

evaluate the success of the LHWP role-players, particularly the two state-parties to 

the bilateral LHWP Treaty, in keeping their Article 15 and Article 7(18) obligations.28
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The dissertation also seeks to further evaluate the Project�s compliance with the 

�new� international environmental �norms and standards,� which are �aptly expressed 

in the concept of sustainable development�.29   

Environmental protection, which is the central premise of this dissertation, 

constitutes an integral part of the crucial environmental law principle of sustainable 

development.30 And since the latter concept is arguably the cornerstone of 

contemporary environmental issues globally, it is certainly one of the �new norms 

and standards that have to be taken into consideration not only when states31

contemplate new activities, but when they continue with activities begun in the past�, 

as postulated by Justice Weeramantry in the opening dictum of this work. 

Environmental protection is therefore discussed within the wide and broad 

encompassing concept of sustainable development.   

The pressing need to protect the earth�s natural environment has gradually moved 

to policy-making and jurisprudential centre stage, internationally, over the past 

years.32 This has especially occurred during the development of �modern 
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environmental law�33 with origins in the early 1970s. Such developments of modern 

environmental law have mostly been attributed to the adoption of the 1972 

Stockholm Declaration34, which for the first time, fostered �international concern for 

environmental degradation on a global scale�35,  and in the subsequent more recent 

years, there has been a significant proliferation of international instruments on 

environmental protection and sustainable development.36 However, most of such 

important modern environmental law developments ensued long after the 

commencement of the LHWP. 

  
The LHWP is therefore a particularly pertinent case-study for the following reasons:  

1. The Project�s conceivable broad impacts on the environment, where a huge 

number of indigenous people of Lesotho have been and are expected to be 

affected;  

2. The Project�s bi-national nature, whereby two sovereign states through 

economic cooperation are engaged in the water transfer scheme for mutual 

benefit within the context of an international watercourse that is shared 

between two other SADC states. Also within the context of a global �looming 

water crisis�37 caused by the growing scarcity of fresh water resources which 
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threatens international peace and security between states, but it also 

threatens human security;  

3. The multiple phases of the Project�s implementation which span over 

decades, over which more scientific insight and awareness are being gained 

on environmental issues, which awareness and insight, must therefore inform 

the further implementation and maintenance of the Project;  

4. Finally, the LHWP is a particularly pertinent case study because on 11 August 

2011 the RSA and KoL signed the Agreement for the implementation of 

Phase 2 of the LHWP after the conclusion of detailed feasibility studies for 

the second phase of the Project.38 Phase 239 was approved by the South 

African cabinet after extensive negotiations between the state-parties on the 

phase.40 The development of the phase is estimated to cost of up to R 7,3 

billion41, and for which comprehensive Phase 2 feasibility studies began in 

February 2004 are now complete.42 Actual construction works began 
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sometime in 2012 after the appointment of a Project Management Unit (PMU) 

to implement the phase on behalf of the LHDA.43   

Throughout the study, it is stressed that a delicate balance must be struck by the 

Project�s policy-makers or role-players, between the pressing needs for economic 

growth, poverty alleviation and social development on the one hand, and the vital 

need for environmental protection and environmental justice on the other hand, 

within the integrative framework provided by the key concept of sustainable 

development.44

"
"
"
����� �		��	����

It is pertinent to point out right from the start that this study was undertaken with the 

preliminary view that significantly vast environmental impacts are inherent and 

inevitable in large-scale and long-term water transfer schemes such as the LHWP.45

This is because the LHWP involves multiple phases of dam and tunnel construction 

and the flooding of vast land masses.46 This is especially because owing to the 
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nature of rivers which are �an indivisible hydrological unit which requires 

comprehensive consideration in order to effect maximum utilization and 

development of any portion of it,�47  the impoundment of dams within such systems 

have three identifiable impacts at the following different fronts: Firstly, at the flooded 

part of the river basin upstream the dam wall; secondly, at the immediate 

surroundings of the catchment area of the dam; and thirdly downstream the dam 

wall, in the rest of the river continuum and watershed where the water flow would 

be relatively deprived and unnatural.48

According to Rothert49 one significant environmental problem of the Project is that 

the first two dams were built without a full understanding of the needs of the affected 

rivers� ecosystems - called �in-stream flows� or more accurately �in-stream flow 

requirements�. In addition thereto, more than 2,300 hectares of arable land was lost, 

affecting 2,600 households.50 He also points out that approximately 30,000 people 

have been affected by Phase 1A and 1B of the Project, and that more than 100 

households had to be permanently relocated (albeit with compensation), while 

hundreds of homes were damaged due to construction works and more than 600 

households were affected by the loss of 3,400 hectares of grazing land.51 Matete 

also correctly points out that it can be expected that the water from Lesotho will 

change the flow, temperature, chemical and biological composition of the water of 

the affected rivers in the RSA, as well as the Vaal dam.52  Moreover, large-scale 

water schemes generally have considerable impacts on local ecosystems and on 
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their surrounding environment and even on regional climates. Indeed these 

problems remain, despite water transfer schemes being the �cleanest thermal plants 

on global warming�.53

Given the aforementioned environmental impacts and problems posed by water 

transfer schemes in general, and the LHWP in particular, it may very well be argued 

that effective environmental protection and environmental management measures 

are absolutely necessary to achieve the objectives of sustainable development 

within the LHWP.  However, a number of interrelated environmental law problems 

can be identified in relation to the LHWP:  

1. The first main problem is the inadequacy of the general principles54 of state 

responsibility under international law for the enforcement of international 

standards of environmental protection, as correctly pointed out by Dugard.55

This is the position despite the increasingly known impacts on the 

environment caused by industrial activities of humans and the ramifications 

thereof as manifested in environmental degradation and loss of biodiversity 

among many other environmental problems.56

2. In direct relation to the above-mentioned first problem, the second main 
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problem is the potential conflict that exists between on the one hand, the 

principle of state sovereignty (Hydrosovereignty), particularly in respect of the 

�controversial right� to development57 which was proclaimed by the UN 

General Assembly in 198658 (the same year the LHWP was signed). And on 

the other hand, the principle of state responsibility (Hydrosolidarity) with 

regard to the protection of the environment59, particularly in terms of Principle 

21 of the Stockholm Declaration of 1972.60  This �potential conflict� of 

principles may perhaps be exacerbated by the reserved choice of wording 

used in Article 15 of the LHWP Treaty61, and the vagueness of the provisions 

of Principle 2 of the Rio Declaration (the latter of which has been widely 

criticised for its vagueness).62  

3. The third main problem is the perceived lack of effective national 

environmental legal measures in the Kingdom of Lesotho generally and 

specifically in relation to the LHWP as is manifested in a number of reported 

previous cases of complaints by the Project-affected people against the 
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LHDA among other things.63 The challenge of Lesotho�s ineffective 

environmental legal measures on national level as manifested on two 

fundamental fronts is well documented.64 The first is the problem of the 

inadequate enforcement of environmental law particularly in Lesotho, and 

this includes the non-justiciability of Lesotho�s constitutional �environmental 

protection� clause, because of an accompanying �claw-back clause�65

contained within the Constitution of Lesotho. The second challenge is the 

lack of effective administration of environmental quality control and public 

environmental management, profoundly reflected in the very low wildlife 

densities in Lesotho due to heavy and uncontrolled exploitation66, the poor 

land management of Lesotho which is evident in the vast soil erosion problem 

and a lack of protection of the Alpine wetlands of Lesotho from uncontrolled 

grazing.67 The worst problem yet is the prevailing fragmented state of the 

national legal framework for environmental protection and administration in 
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both the KoL and the RSA.68  

4. The fourth and central main problem pointed out by Rothert above, is that the 

two Phase 1 dams were constructed without a full understanding of the 

environmental impact of the water catchments on the affected rivers� 

ecosystems, called Instream Flow Requirements.69 In other words, quite 

significantly, the two Phase 1 dams were constructed without sufficient 

environmental impact assessments as far as the affected rivers� ecosystems 

were concerned.  

5. The final main problem is the significant epoch and the political and socio-

economic context within which the Treaty was signed, in three senses. Firstly, 

1986, when the LHWP Treaty was signed, was long before many significant 

treaty and legislative developments took place in respect of environmental 

law, since such developments are now central features of the current 

environmental law dispensation on both the international level as well as at 

national level within the two state-parties to the LHWP Treaty.  Secondly, the 

Project was incepted in the backdrop of rather conspicuous immediate 

political circumstances in both state-party countries, because it was very 

shortly after a bloodless military coup d'état in Lesotho which is believed to 

have been possible through Pretoria�s decisive support; and it was during the 

height of apartheid in the RSA, when the policy preferences and choices of 

both the government administrations of the state-parties at that time, were 

quite significant.70  Thirdly, the LHWP was planned and incepted at a time 
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when the self-determination of African peoples,71 the sovereignty of African 

states72, and the right of sovereign states to development were central 

features in international law and on the international relations agenda73, while 

environmental issues and environmental law concepts were only being 

grappled with at that stage, where they were yet to be firmly established 

frameworks as already mentioned.   

This dissertation therefore addresses the abovementioned problems of the 

environmental law setting of both the state-parties to the LHWP Treaty, particularly 

in Lesotho, where the project sites of the LHWP are largely situated and where the 

natural environment is impacted on the most by the Project. 

����� �������	�	��

The primary premise presented by this dissertation is that effective environmental 

protection measures are mandatory and indispensable in the further development 

of the LHWP. The second premise is, given that environmental protection forms an 

integral part of an efficient sustainable development74 strategy - more especially for 

a world-class project such as the LHWP - it is argued that sustainable development 

should form the basis for the further implementation and operation of the LHWP.75  
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It is argued that sustainable development as a policy choice and guide has the ability 

to integrate economic development and environmental protection, the 

interdependence of which was crisply articulated by Justice Ngcobo of the South 

African Constitutional Court, in the following dictum: 

L�M
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A further argument of the dissertation is that effective environmental protection 

measures must comprise of ensuring a continued equilibrium of the three 

dimensions of sustainable development through an integrated and comprehensive 

system and approach to sustainable development, constituted of measures aimed 

at: regulation, management and conservation of the environment, mitigation and 

prevention of environmental harm and the promotion of environmental awareness 

and protection on the one hand, while also driving economic development on the 

other hand.77  

The dissertation, therefore, argues that sustainable development is the solution to 

the question whether economic development and principles of prudent 

environmental management can be honoured concurrently, especially by 

developing countries such as Lesotho as one of the LHWP State Parties. It is argued 

that, since the concept of sustainable development integrates environmental 

protection, economic development and social upliftment78, that sustainable 

development should be the pivotal basis of implementing, operating and maintaining 

the Project.  
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The motivation for undertaking this study emanated from the anticipation of the 

Phase 2 project developments of the LHWP, which were initially planned to begin 

sometime in 2009 and in relation thereto, the promises enunciated in Article 15 of 

the LHWP Treaty. The study was further spurred by the multidisciplinary consensus 

(economics, environmental sciences, international relations and environmental law 

among others) on the importance of the concept of sustainable development, which 

has as its central purpose in decision-making, the convergence of economic 

development and poverty alleviation on the one hand; and prudent environmental 

management through conservation and protection on the other hand.  

The study was also considerably enthused by the increasing concerns over the 

phenomena of global warming and climate change, which are largely caused by the 

green-house effect of carbon gas emissions from fossil fuel combustion among 

other things, leading directly to the consequent disasters already being witnessed 

and experienced worldwide such as floods and droughts.79 The study was also 

inspired by the exponentially growing demand for energy and water to sustain 

economic growth and development as pertinently exemplified by the electricity 

shortfall experienced in South Africa leading to the so-called �load-shedding� 

electricity blackouts of mainly December 2008.80   

��$�� 
����������

The approach taken in this dissertation with regard to the scope or ambit of 
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environmental law is generally the same as that adopted by Glazewski81, which 

encompasses: land-use planning and development, resource conservation and 

utilisation, pollution control and waste management.  However, since the focus of 

the study is on the LHWP, the focus areas are mainly land-use planning and 

development and natural resource conservation and utilisation only.82

Article 15 of the LHWP Treaty states that: �The Parties agree to take all reasonable 

measures to ensure that the implementation operation and maintenance of the 

Project are compatible with the protection of the existing quality of the environment 

��.83  Therefore, in this study the term �measures� is used in its limited legal sense 

to encompass only forms of regulative and enforcement measures, and shall 

therefore include laws, regulations, policies, environmental principles and 

implementation and monitoring institutions and structures in so far as they are of 

particular legal significance. 

The theoretical approach taken in this study on the ethical basis and purpose for 

environmental law is anthropocentric, also known as the utilitarian approach.84 Both 

Kidd and Glazewski are of the view that most environmental law is premised on this 

approach85 as opposed to the other jurisprudential approaches advanced as the 

rational for environmental law.86 The anthropocentric or utilitarian approach 

underlies the inter-generational equity underpinned in the concept of sustainable 

development where reference is made to �present and future generations.� The 
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approach is also explicit in NEMA which provides that �environmental management 

must place people and their needs at the forefront of its concern, and serve their 

physical, psychological, developmental, cultural, and social interests equitably.�87  

  

Furthermore, with an appreciation of Kidd�s contention that �in order to fully 

appreciate the nature of environmental law, an environmental lawyer should also be 

attuned to the scientific, political, and economic processes involved in environmental 

matters,�88 the approach taken in this dissertation is partially interdisciplinary, thus 

drawing from concepts from: environmental sciences, environmental management, 

international relations and public administration as well as environmental 

economics. The dissertation therefore also takes into consideration, the bi-national 

nature of the LHWP and the inherently trans-national and increasingly global 

character of contemporary environmental problems such as global warming and 

climate change, which both directly take the issues of environmental protection into 

the realms of international relations89 and international law.  Therefore, consideration 

is also given to the international relations concept of human security90 which also 

features in environmental protection and with regard to which it has been asserted 

that �threats to security may now arise less from the relationship of nation to nation 

and more from the relationship of man to nature.�91  

The dissertation primarily explores all the relevant operational regulative measures 

of the LHWP, which were formulated with the main objective of protecting the 
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affected natural environment, including measures taken in mitigation of the impact 

made by the Project on the affected ecosystems and biodiversity on the Project 

sites. Secondly, the dissertation seeks to evaluate the efficiency of the 

environmental protection measures of the LHWP by considering the qualitative 

effectiveness of the regulative legal measures of the LHWP in upholding and 

maintaining an internationally sensible standard of environmental protection. The 

study does so through an analysis of the policies and programmes of the LHWP and 

their implementation constraints as derived from studies, reports and other primary 

sources of empirical value. The study then considers the efficacy of the measures 

in producing the desired environmental protection objectives of the LHWP at 

community-level, between the state parties to the LHWP and at basin-level with the 

other Orange River basin riparian states.    

The environmental regulative measures of the LHWP are evaluated with 

consideration and against the background of the general states� obligations under 

international environmental law, norms and standards;92 the LHWP Treaty 

obligations of the states; the state-parties� national Constitutional obligations;93 and 

their domestic environmental laws and environmental policies. 

"
"
��%�� &������'�"����

This study presents a critical and qualitative legal research method involving 

literature-based research and analysis of primary legal sources in the form of 

treaties, declarations, legislation, case-law, government institution policies and 

reports; and also of secondary legal sources such as text-books and journals. The 

research further considers various reports, documentaries, newspaper reports and 

credible internet data on the Project impacts.   

                                                           

=6����)

������
� �����:;�J$�
������
�	�����
�������(��������� �����
!��E8�*��9
(�.��#6AAF%8����!:��6�6A:�
=;�� )
������;@������
�����������������+
�����8�0� 
����:�F�����==;8�#����
�����������
�$�	�����
��������
%�(������������

"���������
�����
���������6F���
�
��:�����:�)
������6D������
�������������������
��
!���������)�����
�����8�
����A>�����==@8�
#$�	�����
��������
%�(��������������������"���������
:�)

������0�� �*���� ��������8���!��:�



�6D�

The dissertation, therefore, through the use of qualitative legal research methods 

on above-mentioned sources, through data, legal and policy analyses, evaluates 

the relevant environmental law regulative measures of the LHWP in light of their 

effectiveness in upholding and maintaining an internationally sensible standard of 

environmental protection, using the principle of sustainable development at project 

level and the principle of reasonable and equitable utilization as benchmarks.  

��(�� )�*���
��	���

�

The prime objective of this dissertation is to promote a comprehensive approach to 

legal environmental protection, and measures reflective of such an approach under 

the integrative umbrella of sustainable development. To that end, the dissertation 

explores and evaluates the current efficiency of the legal environmental protection 

measures of the LHWP, from the time of the Project commencement94 up to date. 

This is especially since negotiations for Phase 2 of the Project were recently 

underway, while actual construction work thereof was anticipated to begin sometime 

in 2011 as already mentioned above.  

In light of the abovementioned prime objective, the following specific objectives are 

pursued, which also form the structural basis of the dissertation: 

1.  Exploring key concepts that constitute the norms and standards such as 

sustainable development, which govern international watercourses on the 

international and regional level, and their reception into the Project state-parties 

constitutionally, through national legislation and through the measures of two 

agencies that are particularly charged with the implementation, operation, and 

maintenance of the Project, being the Lesotho Highlands Development Authority 

(LHDA) for the Kingdom of Lesotho, and the Trans-Caledon Tunnel Authority 
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(TCTA) for the Republic of South Africa respectively.   

2. Describing the significant economic, political and policy settings and influences 

� in relation to environmental issues � of the inception of the Project, within both 

participating states through the signing of the Treaty governing the operation of 

the LHWP, and the global background setting in relation to environmental 

protection in 1986.  

3. Highlighting the environmental, social and economic impacts of the LHWP within 

both the state-parties to the LHWP, as part of the evaluation process of the 

Project�s measures in effecting the desired outcomes in relation to the three 

�pillars� of sustainable development; as well as to highlight the LHWP�s policies 

and mitigation measures meant to address the adverse impacts of the Project 

and efforts or lack thereof to reconcile such measures to sustainable 

development in line with the commitments of the state-parties set out in the 

Article 7(18) and 15 undertakings.  

4.  Exploring and evaluating the efficiency of the legal regulative measures put in 

place in the LHWP for the purposes of ensuring an internationally sensible 

standard of environmental protection in the backdrop of sustainable 

development as an integrative and inclusive benchmark principle.  

5. Evaluating the compatibility or incompatibility of sustainable development as a 

normative principle as applied in reality, particularly in the LHWP, and the 

constraints it is faced in the past and with opportunities it presents for the Project 

in the future. 

6.  Finally, to promote the implementation and improvement of environmental 

protection measures to encompass a wide range of aspects in all projects with 

large-scale environmental impact implications.  

The study, therefore, critically analyses the environmental protection measures of 
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the LHWP within a global context, and evaluate such regulative measures in light of 

their efficacy in producing the desired effects or outcomes of environmental 

protection, against the established environmental law norms and concepts95 as 

general benchmarks.   

Moreover, one of the main areas of focus in the study will be the delicate balance 

that must be struck by policy-makers or role-players, between the pressing needs 

for economic growth, poverty alleviation and social upliftment on the one hand, and 

the vital need to protect the natural environment on the other hand, as expressed 

by the concept of sustainable development in the wider context of the LHWP as a 

project within the shared international drainage basin system of the Orange River, 

which must be equitably shared among its four SADC riparian states.96  

The overall aim of the dissertation is to ultimately understand the policy and practice 

limitations, challenges, opportunities, contradictions and successes that exist in the 

environmental management programmes of the LHWP in both state-parties.  

The general objective of this dissertation is to serve as an integrative initial reference 

text for the Project Authorities for legal environmental protection measures of the 

Project, or the improvement thereof, as well as for other projects similar to the 

LHWP.  

��+�� ,
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The overall significance of this study is that, it accentuates the pressing need for 

effective environmental protection measures of an international standard in the 

LHWP. It takes into account growing economic demands on the one hand and the 

increasingly devastating effects of environmental degradation and natural resources 

depletion caused by indiscriminate economic developments on the other hand. The 
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study also emphasises the need for a balanced and integrative approach to 

environmental protection within the framework of sustainable development. The 

study is further important in unpacking the importance of environmental protection 

and sustainable development as policy guides within the LHWP. 

The successes of the Project role-players in keeping the promises enunciated in 

Article 15 and 7(13) of the LHWP Treaty are evaluated, especially at this significant 

juncture of the Project when preparations for Phase 2 of the Project are currently 

underway.   

The study will also attempt to highlight general and abstract principles that must be 

taken into consideration in the implementation, operation and maintenance of large 

scale water-transfer schemes or projects such as the LHWP, which have immense 

environmental impact implications in view particularly of environmental protection 

as an integral part of sustainable development.  
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This dissertation is divided into six chapters. Chapter one provides a comprehensive 

introduction to the study, it deliberates on the focus and scope of the dissertation, 

raises and defines the issues addressed by the study, and it sets out the 

propositions or hypotheses made by the dissertation. The first chapter also gives a 

brief background of the study, and it presents the approach and research 

methodologies used in the study as well as the study objectives and its significance.  

Chapter two sets out a framework for understanding the principal concepts of the 

study, as obtained primarily from various legal authorities in the form of treaty 

definitions, declarations, legislation and authoritative scientific definitions for more 

technical terms. The chapter further gives the different interpretations of such 

concepts given authoritatively by the judiciary, as well as those submitted 

persuasively by scholars and international commissions or organizations. The 

Chapter is then concluded with a brief literature review.      
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Chapter three provides the background and setting of the LHWP. The chapter 

begins by presenting the historical background of the LHWP with respect to the 

planning and inception of the Project as well as the socio-economic and geopolitical 

setting at the time of the ratification of the LHWP Treaty in 1986. The chapter then 

presents the physical setting of the Project or the area and basin description of the 

LHWP, after which it considers the international environmental law setting of the 

Project on the regional SADC level and thereafter within the two state-parties to the 

LHWP Treaty from the time the Project was incepted to-date.  The chapter then, 

finally, makes a critical analysis of the successes and failures of the LHWP legal 

environmental protection measures in adapting to new environmental law 

developments.    

Chapter four considers the social, economic and environmental impacts of the 

LHWP as well as the sustainable development posture of the Project. In this chapter, 

all the recorded environmental impacts of the LHWP are considered and the 

ecological cost of the Project is discussed. The chapter concludes with a summation 

of the pros and cons of the Project within the context of sustainable development.  

Chapter five constitutes the core of the dissertation. It explores and evaluates the 

LHWP legal environmental protection measures.  The chapter evaluates the 

efficiency of the LHWP-specific legal environmental protection measures within the 

constitutional context particularly of Lesotho as to enforcement, as well as the 

efficacy of such measures in producing the desired environmental protection as 

enunciated in the important treaties, legislation and policy documents. The chapter 

concludes with a summation of the findings of the evaluation, and it highlights the 

gaps and shortfalls of the LHWP legal environmental protection measures.  

Chapter six, closely tied to chapter five, sets out the lessons learned and 

recommendations that follow the evaluations made in the previous chapter.  Then 

finally, the chapter closes with a summation of the findings of the study.    


